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GREENBERG, Circuit Judge. This matter cones on before

this court on defendant-appellant L.L. Bean's appeal from the
district court's order entered Novenber 8, 2001, denying its notion
for judgnent as a matter of law or, in the alternative, for a new
trial. For the reasons stated herein, we affirmthe order of the
district court and uphold the jury verdict in favor of plaintiff-
appel l ee Eil een Crow ey.

| . BACKGROUND

We briefly describe the facts at the outset, but discuss
themin greater detail where applicable and essential to explain
our determ nations. Since 1992, Crowl ey has worked for L.L. Bean,
a major catalog retailer based in Freeport, Miine, specializingin
out door apparel and merchandi se. In 1996, she began worki ng as an
"order picker operator” in L.L. Bean's warehouses and in this
capacity drove 22,000-pound forklift-like machines <called
transtackers that collect nerchandise for packing and shifting.
Crow ey clains that from 1996 until July 1998, her co-worker, Pau
Juhl, stal ked and harassed her.

Evi dence at trial supported a conclusion that during the
period invol ved, Juhl engaged in di sturbing and sonetines peculiar
behavi or around Crow ey, including grabbing her foot and massagi ng
it against her wll at an L.L. Bean pool party, continually
foll owi ng her at work even when they were not scheduled to work in
the sane warehouse, physically blocking her path and thereby
forcing her to squeeze by him giving her gifts designed to |l et her

know that he was watching her, dancing in the aisles near her,
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waiting in the dark for her to cone upon him follow ng her hone,
and even breaking into her house. Crow ey reported nost of these
incidents to her team | eaders or supervisors, but she clains that
L.L. Bean did not take tinely effective action to protect her from
Juhl and therefore maintained a hostile work environnent. L.L.
Bean finally term nated Juhl's enploynent, but did so only after
Crowl ey obt ai ned a permanent court protection order agai nst Juhl in
July 1998.

On Decenber 21, 1998, Crow ey filed a conplaint with the
Equal Enpl oynent Opportunity Conmm ssion ("EEOC') and the Mine
Human Ri ghts Conmmi ssion, claimng that L.L. Bean had engaged i n sex
discrimnation and retaliation in violation of Title VII of the
Cvil Rights Act of 1964 ("Title VI1"), 42 U.S.C. § 2000e et seq.,
and the Maine Human Rights Act, Me. Rev. Stat. Ann. tit. 5, § 4572
(West 2002). After the EECC issued a right-to-sue letter and the
Mai ne Human Ri ghts Conmmi ssion determned that L.L. Bean had not
engaged in either sex discrimnation or retaliation, Ctowey filed
her conplaint in the district court on June 22, 2000, asserting
that L.L. Bean had engaged in sex discrimnation in violation of
Title VI and the Mine Human Rights Act predicated on her
assertion that she had been subjected to a hostile work
envi ronnent .

The jury trial began on June 5, 2001, and concl uded on

June 11, 2001.' L.L. Bean noved for judgnent as a matter of |aw

'L.L. Bean unsuccessfully noved for summary judgnment before the
trial. See Cowey v. L.L. Bean, Inc., 143 F. Supp. 2d 38 (D
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pursuant to Fed. R G v. P. 50 at the conclusion of Crowl ey's case-
i n-chief and renewed the notion after both parties rested. Before
submitting the case to the jury, the court partially granted the
nmotion but only as to Ctowey's claimfor punitive damages under
t he Mai ne Human Ri ghts Act.

After one day of deliberations, the jury returned its
verdi ct on June 13, 2001, finding that L.L. Bean had violated Title
VIl by sexually discrimnating against Crow ey through acts
occurring on or after February 24, 1998. The February 24, 1998
date was critical because Crowey filed her EEOC claim 300 days
after that date and she was required to file the charge wthin the
300-day period for it to be tinmely.? The jury also found that the
unl awful discrimnation was the result of a system c violation, but
not of a serial violation. The jury found, however, that L.L. Bean
had not violated the Mine Human Rights Act by sexually
di scrimnating against Crowl ey through acts occurring on or after
June 22, 1998. The June 22, 1998 date was applicabl e because the
Mai ne Human Ri ghts Act has a two-year statute of limtations, and
Crow ey initiated this action on June 22, 2000. See Me. Rev. Stat.
Ann. tit. 5, 8 4613(2)(C (West 2002). Finally, the jury awarded

Me. 2001).

‘The 300-day period was applicable because Maine has an entity
with the authority to grant or seek relief with respect to an
al | eged unl awful enployment practice. See National R R
Passenger Corp. v. Mrrgan, --- US ---, 122 S. C. 2061, 2070
(2002).
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Crowl ey $215,000 in conpensatory damages, but denied her any
puni tive damages.

On June 26, 2001, L.L. Bean filed a renewed notion for
judgnment as a matter of lawor, inthe alternative, for a newtrial
pursuant to Fed. R GCv. P. 50 and 59. On Novenber 8, 2001, the
district court denied the notion and entered an anended fina

j udgnment. On Decenber 3, 2001, L.L. Bean filed a notice of appeal.

1. JURI SDI CTI ON AND STANDARD OF REVI EW

A. Jurisdiction

The district court had jurisdiction pursuant to 28 U.S. C.
88 1331, 1343, and 1367, and we have jurisdiction over this appeal
pursuant to 28 U.S.C. § 1291.

B. Standard of Revi ew

To the extent that L.L. Bean appeals fromthe district
court's denial of its notion for judgnent as a matter of |aw, our
review of the district court's ruling is plenary, and we nust apply
the sane standard that the district court applied in considering

the nmotion. See Mangla v. Brown Univ., 135 F.3d 80, 82 (1st Gr

1998). Accordingly, we nust "view the evidence in the |ight nost
favorable to [Crow ey], drawing all reasonable inferences in [her]

favor." MMllan v. Mass. Soc'y for the Prevention of Cruelty to

Animals, 140 F.3d 288, 299 (1st CGr. 1998) (internal quotation
marks omtted). Moreover, we nust "resolve all credibility issues

in favor of the verdict." United States v. Scharon, 187 F.3d 17,

21 (1st Gr. 1999).



Qur review, however, "is weighted toward preservation of
the jury verdict,"” for "we nmust affirmunl ess the evidence was so
strongly and overwhel m ngly i nconsistent with the verdicts that no

reasonabl e jury could have returned them" Rodowicz v. Mass. Mit.

Life Ins. Co., 279 F.3d 36, 41-42 (1st Cr. 2002) (internal

guot ati on marks and brackets omtted); see also White v. NH Dep't

of Corr., 221 F.3d 254, 259 (1st GCr. 2000) ("Once a jury returns
a verdict, a 'heavy burden' is placed on one who challenges it.").
| ndeed, we should "not set aside a jury verdict as a matter of |aw
unl ess there was only one conclusion the jury could have reached,"
MM llan, 140 F.3d at 299, and that result was contrary to the
verdict, see Wite, 221 F.3d at 259 ("W may reverse only if a
reasonabl e person could not have reached the conclusion of the
jury.").

L.L. Bean argues that in the event that we do not grant
it judgnent as a matter of law, we should grant it a new trial
based on juror bias, erroneous evidentiary rulings, and inproper
jury instructions. L.L. Bean's notion for a new trial in the

district court predicated on juror bias was "conmitted to the

di scretion of [the] district court.” MDonough Power Equip., Inc.
v. Geenwod, 464 U.S. 548, 556, 104 S. C. 845, 850 (1984)

Therefore, "[i]n reviewwng the district court's denial of
appellant['s] request for a new trial, we . . . consider only

whet her the district court abused its discretion.” Dall v. Coffin,

970 F.2d 964, 969 (1st Cr. 1992).



We review L.L. Bean's challenge of the district court's
rulings to exclude or admt testinony primarily on an abuse-of -

di scretion basis. See Cunm ngs v. Standard Reqgister Co., 265 F.3d

56, 62 (1st Cir. 2001); see also United States v. Sposito, 106 F. 3d

1042, 1046 (1st Cr. 1997) ("The proper interpretation of the
Federal Rules of Evidence is a question of law and is reviewed de
novo, but the application of [a rule] . . . is reviewed under an

abuse-of -di scretion standard. ") (citations omtted); United States

v. Paulino, 13 F.3d 20, 25 (1st Cr. 1994) ("The court of appeals
reviews a trial judge's adm ssion of evidence over a hearsay

objection only for abuse of discretion."); Alexis v. MDonald's

Rests. of Mass., Inc., 67 F.3d 341, 347 (1st Cr. 1995) ("Rulings

on the adm ssibility of lay opinion testinony are reviewed only for
mani f est abuse of discretion.") (internal quotation nmarks onmtted).
Thus, we should reverse the district court's ruling "if we
determine that the judge 'comritted a neaningful error in

judgnment.'" Ruiz-Troche v. Pepsi Cola of P.R Bottling Co., 161

F.3d 77, 83 (1st G r. 1998) (quoting Anderson v. Cryovac, Inc., 862

F.2d 910, 923 (1st Cir. 1988)).

Finally, we review de novo L.L. Bean's contention that

the district court erroneously instructed the jury on the [|aw

relating to systemc violations. See Romano v. U-Haul Int'l, 233

F.3d 655, 665 (1st Cr. 2000), cert. denied, 122 S. C. 41 (2001).

"[T]he giving of [a jury] instruction is reversible error only if

it (1) was msleading, unduly conplicating, or incorrect as a



matter of law, and (2) adversely affected the objecting party's

substantial rights.” Rodowi cz, 279 F.3d at 42.

I11. DI SCUSSI ON

A. Judgnent as a Matter of Law

L.L. Bean challenges the jury verdict as to both
Crowl ey's hostile work environment claim and her systemc sex
discrimnation claim It contends that Crowl ey failed to present
sufficient evidence to support either of the jury's findings.
Crowl ey argues, however, that L.L. Bean has not nmet its demandi ng
burden of denonstrating that no reasonable jury, presented with the
evi dence adduced at trial, could have found L.L. Bean liable for
mai ntaining a hostile work environment and conmmitting a systenic
vi ol ati on.

1. Hostile Work Environnent d aim

Title VII of the Gvil R ghts Act of 1964 provides, in
rel evant part, that "[i]t shall be an unl awful enploynent practice
for an enployer . . . to discrimnate against any individual with
respect to his conpensation, terns, conditions, or privileges of
enpl oynment, because of such individual's race, color, religion
sex, or national origin." 42 U S.C. 8§ 2000e-2(a)(1l). The Suprene
Court has stated that "'[t]he phrase "terns, conditions, or
privil eges of enploynment” evinces a congressional intent to strike
at the entire spectrum of disparate treatnment of nen and wonen in
enpl oynment," which includes requiring people to work in a

discrimnatorily hostile or abusive environnment." Harris .
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Forklift Sys., 510 U.S. 17, 21, 114 S. C. 367, 370 (1993) (some

I nternal quotation marks omtted) (quoting Meritor Sav. Bank, FSB

v. Vinson, 477 U.S. 57, 64, 106 S. C. 2399, 2404 (1986)). "Wen
the workplace is perneated with discrimnatory intimdation,
ridicule, and insult that is sufficiently severe or pervasive to
alter the conditions of the victinms enploynment and create an
abusive working environnment, Title VII is violated.” Oncale v.

Sundowner O fshore Servs., 523 U S. 75, 78, 118 S. Ct. 998, 1001

(1998) (internal quotation marks omtted) (quoting Harris, 510 U. S.
at 21, 114 S. C. at 370).

To prove a claim of hostile work environnment sexual
harassnent, a plaintiff nust establish:

(1) that she (or he) is a mnmenber of a
protected class; (2) that she was subjected to
unwel cone sexual harassnent; (3) that the
harassment was based upon sex; (4) that the
har assnent was sufficiently severe or
pervasive so as to alter the conditions of
plaintiff's enploynment and create an abusive
wor k envi ronment ; (5) t hat sexual |l y
obj ecti onabl e conduct was bot h obj ectively and
subj ectively of fensive, such that a reasonabl e
person would find it hostile or abusive and
the victimin fact did perceive it to be so;
and (6) that sonme basis for enployer liability
has been establ i shed.

O Rourke v. City of Providence, 235 F. 3d 713, 728 (1st GCir. 2001).

L.L. Bean asserts that Crow ey presented insufficient evidence at
trial to satisfy three elenments of her hostile work environnment
claim -- nanmely, that Crow ey perceived Juhl's behavior as
"subjectively abusive,"” that Juhl's conduct was "severe and

pervasive," and that L.L. Bean knew or should have known about



Juhl's al | eged harassnent, but failed to take pronpt or appropriate
action to renedy the situation. Br. of Appellant at 18-31.

Bef ore addressing the specifics of each claim however,
it is inportant to point out that L.L. Bean predicates its
argument on two critical suppositions: (1) Title WVII's
adm nistrative filing requirenments precluded the jury from
consi dering al |l egati ons of harassnent that occurred before February
24, 1998; and (2) the jury's verdict on the state law claim
established that Crow ey was not harassed after June 22, 1998
Thus, L.L. Bean effectively seeks to cabin Ctowey's claimto the
end that it is based only on events occurring during a four-nonth
period. L.L. Bean then argues that the "handful of incidents" that
occurred during that four-nonth period between February 24, 1998,
and June 22, 1998, are insufficient to support the jury's verdict.
Br. of Appellant at 6.

The Supreme Court's recent decision in National Railroad

Passenger Corp. v. Mrgan, --- US ---, 122 S. C. 2061 (2002),
severely undermnes L.L. Bean's argunent. In Morgan, the Court

held that "consideration of the entire scope of a hostile work
envi ronnent claim including behavi or al |l eged outsi de the statutory
time period, is permssible for the purposes of assessing
l[tability, so long as any act contributing to that hostile
envi ronnent takes place within the statutory tinme period." 1d. at
---, 122 S. C. at 2068. The Court explained that a "hostile work
environnent claimis conprised of a series of separate acts that

col l ectively constitute one 'unlawful enploynent practice.'" 1d. at
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---, 122 S. C. at 2074. Thus, "[p]rovided that an act
contributing to the claim occurs within the filing period, the
entire tinme period of the hostile environnment may be consi dered by
the court for the purposes of determining liability." 1d.
Therefore, in the wake of Mdrgan, the jury not only coul d
consider Juhl's conduct prior to February 24, 1998, as "rel evant

background evidence,” United Air Lines, Inc. v. Evans, 431 US

553, 558, 97 S. C. 1885, 1889 (1977), but also could hold L.L
Bean liable for the alleged acts of harassnent that fell outside
the 300-day period for filing an EECC charge of sexua
discrimnation provided that it found that there was an act
contributing to the hostile environment within the 300-day filing
period.® Notw thstanding the thrust of L.L. Bean's argunent that
CrowW ey's allegations of harassnment included only "a few brief
encounters" between her and Juhl that were "scarcely threatening,"”
Br. of Appellant at 24, 31, CrowWey offered evidence at tria
establishing that Juhl's harassnment began in the fall of 1996 and
continued into July 1998, and thus L.L. Bean's argunent is flawed.
Consequently, we must review all such evidence offered at tria
when determ ning whether the jury verdict is supported by the
evi dence.

As we have indicated, L.L. Bean al so asserts that we nust
di sregard any evi dence of sexual harassnent on or after June 22,

1998, because the jury found that it had not violated the Mine

The parties agree that the 300-day filing period was
applicable here with regard to the Title VII claim
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Human Rights Act by sexually discrimnating against her by acts
occurring on or after that date. Although this evidence appears to
be of limted significance inasnmuch as Ctow ey alleges only a few
i ncidents of alleged harassnent by Juhl after June 22, 1998, L.L.
Bean is wong on this point, too. 1In basing its argunment on the
portion of the jury's verdict that L.L. Bean had not sexually
di scrim nated agai nst Crowl ey on or after June 22, 1998, L.L. Bean
assunes that the jury concluded that the hostile work environnment
ceased to exist on June 22, 1998.

But the jury's determnation that L.L. Bean was not
liable for maintaining a hostile work environnment under the state
statute based solely on incidents that occurred on or after June 22
does not nmean that the jury was -- and, therefore, this court is --
precl uded from considering any evidence relating to Juhl's post-
June 22 conduct when determining L.L. Bean's liability under Title
VIl. As Crowl ey argues in her brief, "[t]he fact that the nunber
of incidents fromJune 23 forward do not constitute a violation of
state | aw by thensel ves has no | ogi cal connection to whether those
I nci dents can be consi dered, together with earlier incidents, under
federal law." Br. of Appellee at 17.

Moreover, L.L. Bean draws too many conclusions fromthe
jury's verdict. For instance, the jury may have found for L.L.
Bean on the state | aw cl ai m because it concluded that Crow ey had
not satisfied the enployer liability elenent of the hostile work
environnent claim (perhaps because it decided that L.L. Bean

finally took appropriate renedi al measures to end the hostile work
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environnent on or after June 22, 1998), not because the jury
believed that Ctowey failed to prove that Juhl's conduct on or
after June 22, 1998, was "severe or pervasive." In other words,
the jury may have believed that Crow ey was subject to a hostile
work environnent on or after June 22, 1998, but that L.L. Bean
neverthel ess should not be held liable for Juhl's conduct on or
after that date. Because we have no way of knowing the jury's
reason for rendering its verdict on the state law claim L.L.
Bean' s argunent that we cannot consi der evidence relating to events
on or after June 22, 1998, nust fail. Therefore, we will consider
all of the evidence offered at trial regarding Juhl's harassnent
fromthe fall of 1996 through July of 1998 in determ ning whet her
t he evi dence supports the jury's verdict that L.L. Bean maintai ned
a hostile work environnent.

a. Subjectively Abusive

L.L. Bean first argues that the jury's verdict should be
overturned because Crowl ey di d not of fer any evi dence denonstrati ng
that Juhl's conduct was "subjectively abusive." It asserts that
"[s]ince Crowl ey did not believe that Juhl was sexual ly harassing
her until June 23, 1998, . . . Crowl ey did not subjectively believe
that she was being subjected to a hostile work environnent during
the statutory period.” Br. of Appellant at 19 (citations to the
record omtted). L.L. Bean seizes on the June 23, 1998 date
because Crow ey testified that until that date, she thought the
team | eaders adequately were taking care of the Juhl situation and

t heref ore she had no conpl ai nts regardi ng what L.L. Bean was doi ng.
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We reject this argunent, as L.L. Bean m sapprehends what
Crow ey was required to "subjectively perceive." As Crowl ey points
out in her brief, although the victim nust subjectively perceive

t he harasser's conduct to be "hostile or abusive," the victimneed
not subjectively believe that the conduct net the |l egal definition
of unlawful sexual harassnent. See Br. of Appellee at 14. At
trial, Ctowey testified that she was frightened and feared for her
safety because Juhl was stalking her. See Tr. 94, 109 (she was
"scared"); 93 (she "was scared to death"); 123, 127, 131 (she was
"shaking"); 127 (she "was breaking down"); 130 (she "felt real
shaky inside"); 146 (she was "[r]eally upset”); 135 (she "felt |ike
[ she] was going to get hurt"). Furthernore, Crowl ey offered into
evi dence a copy of L.L. Bean's witten warning to Juhl, in which it
i nformed Juhl that he has "created a hostile environment in which
[Crow ey] felt physically threatened.” App. 99.

Therefore, although Crow ey nay not have realized until
June 1998 that Juhl's conduct actually constituted sexual
harassnment, she did present evidence establishing that she earlier
consi dered Juhl's behavi or threatening and hostile. Consequently,
contrary to L.L. Bean's assertion, Crowl ey presented sufficient
evidence for a rational jury to find that she perceived Juhl's
conduct to be "hostile or abusive."

b. Severe or Pervasive

L.L. Bean next argues that Crowl ey's "ei ght encounters”
wi th Juhl during the four-nonth period were not objectively "severe

and pervasive" enough to create a hostile work environnment,
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insisting that CtowWey's allegations ""are sotrivial, soisolated,
and so far fromthe paradigmatic case of sexual harassnent' that
judgment as a matter of law is 'clearly appropriate.'" Br. of

Appel l ant at 20-21 (quoting Hartsell v. Duplex Prod., Inc., 123

F.3d 766, 773 (4th Cr. 1997)). L.L. Bean contends that Crow ey's
hostile work environnment claimis supported nerely by

evi dence that Juhl gave her a book, canme to
the wong building where she was working on
t hree occasions, operated his machine in her
vicinity on occasion (and told her once 'it

will cost you' when she asked him to nove)
and canme out of a tunnel dancing on one
occasi on.

Reply Br. of Appellant at 9. As we expl ai ned above, Mdrgan fatally
underm nes this argunent, for Ctowey's allegations do not nerely
i ncl ude ei ght incidents, but involve all eged acts of harassnent and
stal ki ng t hat spanned nearly one and a half years. Accordingly, we
will review evidence relating to all of Crowley's allegations --
not just those of acts that occurred between February 24, 1998, and
June 22, 1998 -- to determine whether Juhl's conduct was
sufficiently "severe or pervasive" to constitute actionable
har assnent .

Crowl ey presented the follow ng evidence to support her
hostil e work environnent claim In 1996, at an L.L. Bean pool
party, Juhl grabbed her foot and massaged it against her will. He
told her that she was the "perfect wonman" and t hat she had "perfect
wonen's feet."” Juhl also gave CrowW ey gifts intended to |et her
know t hat he was wat chi ng her both at and outside of work. He even

foll owed her home one evening by turning off his headlights and
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pursuing her car in the dark. At an L.L. Bean party in Decenber
1996, he again stated that CowWey was the perfect wonman and
pi npoi nted the exact |ocation of her house on a map, letting her
know t hat he knew exactly where she lived. Crow ey reported these
i ncidents to her team | eader, David Baker

In January 1997, Juhl followed Crowey at work and
bot hered her, sonetines lurking in the dark outside the wonen's
bat hroom whil e he waited for her to enmerge. He often parked next
to her car in the parking ot and foll owed her to her car when she
was | eavi ng wor K. He also used L.L. Bean's hand-held conputer
units to track Crowey's novenment within the warehouse. Juhl
frequently bl ocked her in the aisles and forced her to squeeze by
him Crowey reported all of these incidents to her supervisor,
Ti m Marong, who remarked that Juhl was stal ki ng her.

On February 16, 1997, Juhl broke into Crow ey's hone
while she was there. He tried to get her to touch his clothing,
and he grabbed her wists in an attenpt to bring her upstairs with
him He not only told her that he wanted to date her, but admtted
t hat he had been at her house previously and descri bed what outfits
she had been wearing on those occasions. Crow ey explained that
she had a boyfriend, but Juhl responded, "but he's never here."
After he finally left, Crow ey saw hi moutsi de peering in different
w ndows of her house. She hid in the bathroomuntil he left.

As she had done previously, CrowWey reported this
incident to her supervisors. She told her team |eaders, her

supervisor Tim Marong, and L.L. Bean's Human Resources personnel
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t hat she believed she was bei ng stal ked. |ndeed, Marong testified
that he thought that Juhl's conduct coul d have constituted sexual
harassnment. Marong contacted Pat Bressette-Long, a Hunman Resources
supervisor, who nmet with Crow ey several weeks later. Crowl ey
i nformed Bressette-Long not only about Juhl's uninvited entry into
her home, but al so about his intimdating behavior at work. Wen
Crowl ey asked whether she should notify the plant manager, Frank
Johnson, about Juhl's conduct, Bressette-Long advised her not to
break the chain of command, but to continue reporting her
conplaints to her imedi ate supervisor. One nonth after Crow ey
met with Bressette-Long, Juhl was reassigned to a separate work
ar ea.

From March 1997 until the sumer of 1997, Juhl conti nued
to work near Crowl ey, even when he was schedul ed to work el sewhere.
He also continued his famliar conduct of blocking her in the
aisles with his transtacker and dancing near her. She reported
Juhl ' s di sturbi ng and soneti mes bi zarre behavior to her team| eader
and Human Resources, which assured her that Juhl woul d be schedul ed
to work in a different warehouse. Despite these assurances,
however, in May 1997, L.L. Bean permtted Juhl to vol unteer to work
shifts in her warehouse.

During the summer of 1997, Juhl's conduct did not change,
as he kept trying to be near Crowey. He not only continued to
corner her and nmake her ask himto nove out of the way, but also
began hiding in dark areas of the warehouse where Crow ey woul d

cone upon him Crowl ey notified her teaml eader, Leo Davis, about
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Juhl's conduct, but he did nothing, even though he promsed to

I nvestigate the matter. Meanwhi | e, Juhl's behavior continued
unabated. In July 1997, he appeared unexpectedly in her work area
15 or nore tines, lingered around the time clock at the end of

Crowl ey's shift, and stood close to her on nunerous occasi ons.

During the fall and early winter of 1997, Crowl ey saw
Juhl so often in her work area that she assumed that they were
wor ki ng the sane shift. She later |earned that Juhl actually was
wor ki ng the wwong shift with managenent's know edge. Co-workers
al so noticed Juhl's conduct, pronpting one witness to renark,
"Wherever she was, he was." In fact, one L.L. Bean wtness
testified that he believed Juhl was sexually attracted to Crow ey,
explaining that "it was kind of obvious the way he handled
hi nsel f. "

In January 1998, Crow ey briefly was assigned to work an
8:00 a.m-4:30 p.m shift and therefore maintained little contact
with Juhl. This respite was short-lived, however, for L.L. Bean
soon placed her back on the third shift with Juhl. She notified
her supervisor, Bob Anderson, that she was scared and asked for a
par ki ng space cl oser to the building so that she woul d not be al one
wi th Juhl. Anderson stated that he was aware of her problens with
Juhl, but that he had to put her back on Juhl's shift for business
reasons.

In February 1998, Juhl's contact with Crow ey
intensified. He gave her a book on holistic cancer therapy after

her friend' s nother died of cancer. Crow ey nmaintains that Juhl
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coul d have known about the death of her friend s nother only by
following Crow ey. Ctowey told her team |eaders about the
I ncident and reported that he had grabbed her hands when he tried
to give her the book. Juhl also drove his transtacker up and down
t he ai sl e, shadowi ng her novenents in the adjacent aisle, and used
his transtacker to block her in aisles. Crowl ey reported these
i ncidents to her team | eaders, David Baker and Steve MCourt, who
assured her that L.L. Bean was taking her concerns seriously.

In March 1998, L.L. Bean consolidated the first and third
shifts of its distributions operation and consequently transferred
Juhl to the norning shift. Despite being assigned to a different
bui | di ng, Juhl showed up at Crowl ey's buil ding on March 30 and 31,
and April 1, 1998. As one co-worker testified, Juhl "would
constantly show up in the wong building" during March and Apri
1998, and "was constantly followng her all the tine, he never
st opped. "

In April 1998, Juhl continued showing up in Crowey's
wor k area, follow ng her, and physically obstructing her fromdoing
her worKk. One time, he danced in the aisle in front of her.
Anot her tinme, he prevented her frompassi ng, and when she asked hi m
to let her by, he responded that it would "cost her." When Crow ey
reported these incidents to her new team | eader, Peter Farley, he
j oked about Juhl's conduct and referred to him as her "little
stal ker."

From April until June 1998, CrowWey's interaction with

Juhl was limted, as the two worked on different shifts. Juhl
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nevertheless loitered around the time clock and the warehouse
entrance, waiting for Cowey to cone and go. On June 22, 1998,
Juhl was returned to CowWey's shift. Shortly thereafter, Juhl
| apsed back into his famliar pattern of behavior, blocking her in
the ai sl es, nmaking her beg himto nove, and forcing her to squeeze
by him

On June 23, 1998, a team | eader, Leo Davis, wtnessed
Juhl bl ocking Crowl ey, but did nothing. | nstead, Davis |aughed
with Juhl in front of CGow ey and then | ooked at her, smled, and
left. Furthernore, Ken Libby, a fell owenpl oyee, warned supervi sor

Anderson that Crow ey would end up dead if soneone did not do

sonmething to stop Juhl. In addition, Bennett Schl aack, a trainer,
advi sed three team | eaders -- John Andretta, Steve MCourt, and
David Baker -- that Juhl was shadowing Crow ey and that he was

concerned for her safety. L.L. Bean, however, took no action.
Frustrated with L.L. Bean's ineffectiveness in protecting her from
Juhl, Crow ey went to the police a few days after Davis saw Juhl
bl ock Crow ey.

In the neantine, Leo Davis was assigned to investigate a
confrontation between Crowl ey and Juhl that occurred on the sane
day that Davis w tnessed Juhl blocking Crow ey. Aside fromDavis,
two ot her enpl oyees witnessed the incident and reported the matter
to managenent. Crow ey expl ained to Davis that Juhl's conduct was
| ongst andi ng, but Davis indicated to her that L.L. Bean "had to
pr ot ect Paul's rights.” During the course of Davi s' s

I nvestigation, Crow ey was restricted to the dock area, while Juhl
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enjoyed full access to the warehouse. Notw thstanding Crow ey's
conpl aints, managenent nmade no effort to keep Juhl away from
Crow ey.

On June 30, 1998, L.L. Bean issued a witten warning to
Juhl, stating that he had "created a hostile work environnment in
which [Crowey] felt physically threatened" and that his
"threatening, intimdating behavior will not be tolerated.” The
war ni ng indicated that Juhl "must take action to avoid further
contact with Eileen Ctowey.” The Human Resources official who
i ssued the warni ng, Rebecca Batchel der, testified that she did not
know that L.L. Bean already had i ssued a directive in the spring of
1997 requiring that Juhl and Crow ey work in separate buil dings.

During Davis's investigation when Crow ey and Juhl were
separated at work and even after Juhl received his witten warning
i nstructing himto stay away fromCrow ey, Juhl continued foll ow ng
Crow ey around at work. Sonetinme after June 24, 1998, Crow ey
again conplained to her team | eader, Peter Farley, that Juhl was
viol ating the standi ng order that he and Crowl ey be kept separat ed,
but Farley took no action other than to suggest that Crow ey have
her boyfriend give Juhl a "blanket party.” On July 7, 1998, after
Farl ey again allowed Juhl and Crowey to work in the sane area,
Crow ey returned to the police departnent and obtai ned a tenporary
protection order against Juhl. The police served Juhl with the
order at work on the sane day.

Thereafter, L.L. Bean placed Juhl on paid |eave pending

the court hearing on Crow ey's request for a protection order. On
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July 17, 1998, Crow ey obtained a pernanent court protection order
agai nst Juhl . On July 24, 1998, L.L. Bean termnated Juhl's
enpl oynent .

As is quite evident, Crowl ey presented evidence relating
to nore than just eight innocuous encounters between her and Juhl.
In fact, she provi ded anpl e evidence to establish that Juhl engaged
in a longstanding pattern of hostile and intimdating behavior
towards her that spanned over one and a half years. To prevail on
this appeal, L.L. Bean nust denonstrate that no reasonabl e person
coul d have reached the conclusion of the jury, even after view ng
all of the evidence in the light nost favorable to the verdict.
Based on the evidence adduced at trial, it cannot be said that a
reasonabl e person could not have concluded that Juhl's conduct
towards Crowl ey was "severe or pervasive." |Indeed, as the EEOC
wote in its amcus brief, "by focusing only on the specific
i ncidents which occurred after February 24, Bean fails to capture
the residual and cunulative effect that Juhl's canpaign of
harassment had on Crowl ey's working conditions even on days when
she did not encounter him" Amcus Br. of EEOC at 21.
Consequently, Crowl ey presented sufficient evidence at trial to
satisfy this elenment of her hostile work environnent claim

c. Enmployer Liability

L.L. Bean finally argues with respect to the hostil e work
environment claimthat Ctow ey failed to offer sufficient evidence
to establish enployer liability. Although this appears to be L. L.

Bean's best argunment to the extent that it challenges the
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sufficiency of the evidence to support the verdict, it neverthel ess
I's unable to neet the onerous burden of proving that a reasonabl e
person could not have concluded that, after it |earned of Juhl's
behavior, it failed to take appropriate steps to stop Juhl's
harassnment and stal ki ng of Crow ey.

A plaintiff nust satisfy different standards for
establishing enployer liability in a hostile work environnment case
dependi ng on whet her the harasser is a supervi sor or co-enpl oyee of
the victim In this case, it is beyond dispute that Juhl and
Crowl ey were co-enployees. To establish enployer liability for a
non- supervi sory co-enpl oyee, a plaintiff nust denonstrate that the

enpl oyer knew or should have known of the charged sexual

harassnment and failed to i npl enent pronpt and appropriate action.

Wiite, 221 F.3d at 261 (quoting Blankenship v. Parke Care Ors.

Inc., 123 F. 3d 868, 872 (6th Cir. 1997)). L.L. Bean maintains that
Ctowey did not present sufficient evidence to satisfy either
prong.

i. Whether L.L. Bean Knew or Should Have Known

The evidence offered at trial, if viewed in the |ight
nost favorable to Crowl ey, clearly supports a jury finding that
L.L. Bean knew or should have known that Juhl was harassing and
stalking Ctowey. L.L. Bean bases its m sguided argunent to the
contrary onits restricted tenporal view of the evidence, but as we
expl ai ned above, the statute of limtations did not preclude the
jury -- and therefore does not preclude us -- from considering

evi dence relating to harassnent before February 24, 1998, and the
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jury verdict on the state law claim does not preclude us from
consi dering evidence relating to harassnent on or after June 22,
1998. Therefore, we nust consider all of the evidence, from 1996
until July 1998, to determ ne whether it was sufficient to support
a jury finding that L.L. Bean knew about Juhl's conduct.

Crowl ey presented anpl e evi dence that she reported Juhl's
behavior to her team | eaders, supervisors, and Human Resources.
Crowl ey began notifying her supervisors of Juhl's disturbing
behavi or in 1996, when she inforned her team | eader, David Baker,
that Juhl was harassing and follow ng her both on and off L.L.
Bean's prem ses. In January 1997, she told her team| eader, John
Andretta, and her supervisor, Tim Marong, that Juhl was bothering
her at work, tracking her novenments with the hand-held conmputers,
wai ting for her in the dark outside the wonen's bat hroom bl ocki ng
her in the aisles with his transtacker, and forcing her to squeeze
by him After Juhl broke into her home in February 1997, she
reported the incident to team | eaders Andretta and Steve MCourt,
supervi sor Marong, and Human Resour ces.

In the spring of 1997, Crowl ey advised her new team
| eader, Baker, that Juhl was continuing to show up in her building
and bl ock her in the aisles. In April and May 1997, after Crow ey
tw ce told Hunman Resources about Juhl's stal king behavi or, Human
Resources assured her Juhl would be scheduled for work in a
di fferent warehouse.

In the summer of 1997, Crowl ey notified her teaml eader,

Leo Davis, that Juhl always was trying to be near her and that he
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hid in the dark, waiting for her to come upon him |In Septenber
1997, she told her teaml eader, Keith Menard, that Juhl was show ng
up repeatedly in her work area, even though he was working a
different shift.

I n January 1998, after being put back on the first shift
with Juhl, Crow ey informed her supervisor, Bob Anderson, that she
was scared of Juhl and had concerns about working on the sane shift
with him In February 1998, Crow ey reported to her team| eaders,
Baker and MCourt, that Juhl was shadowi ng her novenents in his
transtacker. During L.L. Bean's shift consolidation in March 1998,
Crowl ey conplained to Baker that Juhl had cone to the wong
buil ding three days in a row.

In April 1998, Crow ey told her new team | eader, Peter
Farl ey, that Juhl was physically bl ocking her fromdoi ng her work,
but Farl ey | aughed about Juhl's behavi or and referred to hi mas her
“"little stalker.” In late June 1998, Crow ey again conplained to
Farl ey that Juhl was violating the standing directive that he and
Crow ey be kept separated at work, but Farley did nothing to renedy
the situation. In July 1998, after Juhl was issued a witten
warning requiring himto stay away from Crow ey but before L.L.
Bean placed him on unpaid |eave, Farley allowed Juhl to work in
Crow ey's vicinity despite her previous conplaints.

In addition to Crow ey's repeated conplaints to her team
| eaders and supervi sors about Juhl's conduct, Crow ey's co-workers
al so reported Juhl's behavi or and expressed their concerns for her

safety. See, e.qg., Sins v. Health M dwest Physicians Servs. Corp.,
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196 F.3d 915, 921 (8th Gr. 1999) ("Notification of sexual
harassnent to an enpl oyer need not cone solely fromthe victim of
t he harassnent for know edge to be inputed to the enployer."). For
i nstance, Ken Libby, a fell ow enpl oyee, warned supervi sor Anderson
that Crowl ey would end up dead if sonmeone did not do sonething to
stop Juhl. Another fell ow enpl oyee, Al an Coffin, alerted Anderson
to Juhl's odd practice of dancing near Crow ey. In addition,
Bennett Schlaack, a trainer, advised three team |eaders --
Andretta, McCourt, and Baker -- that Juhl was shadow ng Crow ey and
that he was concerned for her safety.

Furthernore, Crowl ey presented evidence that L.L. Bean
managers, team |eaders, and supervisors were aware of Juhl's
conduct and that at tines they even characterized it as harassnent.
For exanple, after Juhl broke into Crow ey's honme i n February 1997,
Crow ey spoke with both her supervisor, Tim Marong, and a Human
Resour ces supervi sor, Pat Bressette-Long. Marong's nmenp notes that
Ctow ey "felt that Paul was stalking her," and Bressette-Long's
hand-witten notes state that "Eileen Crow ey feels like she is
being stal ked." The Security Departnent investigated a conpl aint
Crow ey advanced in My 1997 and described her grievance as a
"sexual harassnent conplaint® in a docunent distributed to
"managenent"” -- specifically, to manager Ti mParker. After Crow ey
asked her supervisor, Bob Anderson, to put her back on the first
shift in January 1998 because she was concerned about Juhl,
Anderson sent an email to other managenent personnel stating that

everyone was fully aware of the situation between Crowl ey and Juhl .
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Crow ey's team | eader, John Andretta, testified at trial that "it
was obvi ous everybody knew of the Juhl/Eileen situation and how he
was follow ng her around, always being where she was." Finally,
the witten warning to Juhl on June 30, 1998, indicated that he had
“"created a hostile work environnment in which [Crowey] felt
physically threatened" and that his "threatening, intimdating
behavior will not be tolerated.”

At bottom L.L. Bean's contention that Crow ey did not
properly notify managenent of her conplaints because she
"bypass[ed] the reporting requirenents under L.L. Bean's harassnent
policies,” Br. of Appellant at 28, is without nerit, for Crow ey
and her co-workers repeatedly alerted team| eaders and supervi sors
about Juhl's conduct. L.L. Bean representatives admtted that the
proper procedure for an enployee to report a claim of harassnent
was to notify his or her teaml| eader. Once a team|eader received
a conplaint from an enployee, it was the team |l eader's duty to
report the conplaint up the chain of command to his or her
supervi sor. Therefore, by maintaining a policy that permtted
workers to report sexual harassnent clains to team | eaders, L.L.
Bean provided these team | eaders with actual authority to receive
notice of sexual harassnment conplaints on behalf of the conpany,

and their know edge was inputed to it. See, e.qg., Sins, 196 F.3d

at 920 (stating that "enployer liability could attach if
i nformati on of the harassnent had cone to the attention of soneone
who is reasonably believed to have a duty to pass on the

I nformation"). As such, Crowl ey provided sufficient evidence for
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a reasonable jury to find that L.L. Bean knew or shoul d have known
about Juhl's harassment.

ii. Whether L.L. Bean Took Pronpt and Appropriate
Acti on

L. L. Bean contends that the evidence offered at trial did
not support a jury finding that it failed to take pronpt and
appropriate renedial action after receiving Crow ey's conpl ai nts.
In fact, it asserts that "[w] hen Crowl ey conveyed her concerns
previously to a supervisor or a human resources representative,
L.L. Bean took imediate action.” Br. of Appellant at 28. L.L.
Bean ar gues:

Utinmately, Crow ey's argunent boils down to a

claimthat L.L. Bean is strictly liable for

any encounter between Crow ey and Juhl because

its prior warnings to Juhl to stay away from

Crow ey and not to bother her, and its prior

actions in separating them were not 100

percent effective in preventing Crow ey and

Juhl from ever crossing paths again. Suffice

it to say, this is not the |aw
ld. at 31.

To be sure, reasonable jurors m ght have agreed with L. L.
Bean's argunent that, although its renedial actions were not 100%
effective, it did take pronpt and appropriate action and therefore
should not be liable for Juhl's unlawful conduct. There is sone
force toits argunent that inasnmuch as Crow ey actual ly conceded in
her testinony that she was pleased with L.L. Bean's responses to

her conplaints prior to June 23, 1998,* it shoul d escape liability.

‘At trial, the followi ng exchange occurred:
At t or ney. And so until June 23, 1998, you
-28-



See Br. of Appellant at 28. Having said that, however, we do not

review the jury's findings d

novo, but instead nust uphold the

jury verdict unless no reasonable person could have reached its
concl usi on.

The jury obviously concluded that L.L. Bean did not take
pronpt and appropriate action to protect Crow ey from Juhl, and
this conclusion was not unreasonable. Aside from suspending and
eventually termnating Juhl after Crowl ey obtained a permanent
court protection order against him the only significant renedial
action L.L. Bean ever took to protect Crowey from Juhl was to
schedule Crowl ey and Juhl in different buildings or on different
shifts. For instance, after Juhl broke into Crowey's hone in
February 1997, Human Resources ordered that Juhl and Crow ey be
kept separated. Then, after disregardi ng nunerous conplaints by
Crow ey over the ensuing year and a half, L.L. Bean finally issued

a witten warning to Juhl in June 1998 for "creat[ing] a hostile

t hought the team | eaders were doing
enough to take care of the
situation with M. Juhl; is that
fair to say?

Crow ey: Yes.

At t or ney: And so you did not have conplaints
with what L.L. Bean was doi ng up
until June 23, 1998?

Crow ey: Yes.

Tr. 198.
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wor k environnment in which [Crow ey] felt physically threatened" and
ordered himto "take action to avoid further contact with Eileen
CtowWey." 1In short, L.L. Bean adopted the sane renedial action in
June 1998 as it had in February 1997, even though (1) the earlier
action had proven ineffective, (2) Crowey repeatedly had
conplained to her team | eaders and supervisors that Juhl wantonly
ignored the directive, (3) supervisors often failed to abide by the
policy and permtted Juhl and Crow ey to work together, and (4) the
curmul ati ve effect of Juhl's conduct over the year-and-a-half period
only had exacerbated the hostile work environnment in which Crow ey
was forced to work.

Consequently, although L.L. Bean may have nade a good
faith effort to inplenment an effective renedi al nmeasure i n February
1997, it could not turn a blind eye towards the neasure's
i neffectiveness over the following 18 nonths, only to reinstitute
t he sanme inadequate renedial nmeasure in response to its finding
that Juhl had subjected Crowey to a hostile work environnent.
Thus, based on L.L. Bean's pattern of indifference towards
Crow ey's conplaints about Juhl between February 1997 and June
1998, it cannot be said that a reasonable jury could not find that
L.L. Bean failed to take pronpt and appropriate action to protect
Crow ey from Juhl.

Furthernore, notwithstanding L.L. Bean's assertion that
it "took immediate action”™ in response to each of Crowey's
conplaints, Crow ey of fered anpl e testi nony supporting her position

that L.L. Bean ignored many conplaints she and her co-workers
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subm tted concerning Juhl's behavior. Rather than reiterate each
instance in which L.L. Bean failed to respond to Crowey's
conplaints, we sinply will direct the parties to our summary of the
evi dence above. See supra Part I|I1Il.A 1.b. There, one wll see
that L.L. Bean did not respond to Cowey's conplaints to Human
Resources in May 1997, to Leo Davis in the sunmer of 1997, to Bob
Anderson in January 1998, to David Baker and Steve MCourt in
February 1998, to Peter Farley in April 1998, to Leo Davis again in
June 1998, and to Peter Farley again in June 1998.

In the end, we believe that a determ nation of whether
L.L. Bean should be liable for Juhl's conduct by reason of its
failure to take pronpt and appropriate action to protect Crow ey
from Juhl raised a question that the jury mght have resolved
ei ther way. As already noted, however, our task is not to
determi ne whether we agree with the jury's verdict, but to
determ ne whether a reasonable person could have arrived at its
conclusion. In light of the heavy burden placed on L.L. Bean to
overturn the verdict based on sufficiency of the evidence grounds,
we conclude that Crow ey presented sufficient evidence for a
reasonabl e person to conclude that L.L. Bean failed to take pronpt
and appropriate action to put an end to Juhl's stal ki ng of Crow ey.
Therefore, we wll not upset the verdict based on L.L. Bean's
argunent that the evidence was insufficient to support it, and
thus, we will not reverse the order of the district court denying

L.L. Bean judgnent as a matter of |law on this basis.
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2. Systemc Violation Caim

L.L. Bean next challenges the jury's finding that it
commtted a systemc violation. It argues that Ctowey failed to
present evidence that it maintained a "discrimnatory policy or
practice.” It also contends that its alleged failure to recognize
that Juhl was stalking and sexually harassing CowWey is not
sufficient to hold it liable for a systemic violation. See Br. of
Appel I ant at 40.

As already explained, Title VII required Crowey to file
her charge of enploynent discrimnation with the EECC within 300
days of the alleged sexual harassnent. See 42 U. S. C. § 2000e-
5(e)(1). The continuing violation doctrine, however, "creates an
equitable exception to the 300-day limtation when the unlawf ul

behavi or is deened ongoing." Provencher v. CVS Pharmacy, Div. of

Melville Corp., 145 F.3d 5, 14 (1st Cr. 1998). Traditionally we

have recognized that "[c]ontinuing violations nmay be serial or
system c¢" and have di stingui shed between such viol ati ons. Id.
"Systemc violations occur where an enployer nmaintains a
di scrimnatory policy, responsible for nultiplediscrimnatory acts

that fall outside the l[imtations period." Rivera-Rodriguez v.

Frito Lay Snacks Cari bbean, 265 F.3d 15, 21 (1st Gr. 2001) (citing

Pilgrimv. Trustees of Tufts College, 118 F.3d 864, 869 (1st G r

1997)). On the other hand, there is a serial violation "where the
plaintiff experiences a nunber of discrimnatory acts arising from
the sane discrimnatory aninus."” 1d. at 22. In this case, the

district court in recognition of the case law at the tinme of the
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trial instructed the jury on the distinction between conti nuing and
system c violations. The jury then found that L.L. Bean had
commtted a systemc violation, but not a serial violation.

Crow ey submts that the jury's verdict is supporatable
because L.L. Bean's sexual harassnent policy is fundanentally
flawed insofar as it prohibits only sexually offensive behavior
not nonsexual conduct notivated by gender bias. Crow ey contends
that L.L. Bean's sexual harassnent policy "by definition fails to
address a wide range of illegal harassnment that is directed at a
victim because of gender but that does not fall wthin the
stereotypical scenario of pin-ups, breast-grabbing, and |ewd
coments. " Br. of Appellee at 32. Consequently, according to
Ctowey's theory, L.L. Bean conmitted a systemc continuing
viol ation by naintaining a sexual harassnment policy that led its
manager s and supervi sors to identify Juhl's stal ki ng and harassnent
of Crow ey as non-sexual conduct that did not warrant investigation
or remnedi ati on.

Clearly there is factual support for Crow ey's argunent
i nasmuch as L.L. Bean's sexual harassnent policy focuses primarily
on sex-related conduct, rather than on nonsexual -- yet
I nappropriate -- behavior notivated by gender. Indeed, L.L. Bean's
enpl oyee gui de provides, in relevant part:

Cenerally speaking, sexual harassnent is

defined as conduct or behavior that 1is

i ntimdating, hostil e, of f ensi ve and/ or

interferes W th an enpl oyee' s wor k

performance. It includes conduct that creates
a hostile work environnent.
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Sonme exanpl es of harassi ng behavi ors include,
but are not limted to:

. O fensive sexual flirtations

. Ver bal or physical abuse of a sexual
nat ur e

. Sexual Iy suggestive gestures
Advances or propositions

. The display of sexually suggestive
obj ect s, pi ctures, or witten
materi al s

. Lewd ni cknanes

. Sexual practical jokes or horseplay

App. 111-12. Furthernore, a Human Resources manager testified that
L.L. Bean's sexual harassnment policy related to "sexual acts"
rat her than nonsexual conduct notivated by gender and that L.L.
Bean's policy did not prohibit an enployee from stal king a person
because of his or her gender.

Neverthel ess, it does not appear that L.L. Bean itself
mai ntained a "discrimnatory policy or practice," Mgw noff v.
Banco Bil bao Vizcaya, 233 F.3d 73, 77 (1st Cir. 2000), but sinply

devel oped and inplenented an anti-sexual harassnment policy that
does not adequately protect its enployees from all forns of
actionabl e sexual harassnment. L.L. Bean's failure, therefore, is
di stinguishable from traditional discrimnatory polices and
practices such as refusing to hire wonen or payi ng wonen | ess than
nmen. Moreover, L.L. Bean's ineffective sexual discrimnation
policy does not discrimnate against a certain class of
i ndi vidual s, such as wonen or mnorities, but rather treats al

enpl oyees equal ly inasnmuch as it provides every enpl oyee the sane
i nadequate protection. Crowl ey has cited no case that supports her

theory that maintaining a substandard sexual harassnent policy
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constitutes a "discrimnatory policy or practice," and we were
unable to find any casel aw supporting this novel theory. In the
circunstances, we are satisfied that based on the evidence
presented at trial, the jury's conclusion that L.L. Bean comrtted
a systemc violation is problemtic.

W need not resol ve the point definitively, however, for
we are satisfied that the jury's possible error in concluding that
there was a systemic violation was harmess in the wake of the
Supreme Court's decision in Morgan. Under the rule of that case it
is no | onger necessary for a jury to determ ne whether a violation
I's system c or serial when considering the tineliness of a hostile
wor k environnent claim The Court in Mrgan explained that a
"hostile work environment claim is conprised of a series of
separate acts that collectively constitute one 'unlawful enpl oynent
practice.'" Mrgan, --- U S at ---, 122 S. C. at 2074. Based on
that prem se, the Court held that "consideration of the entire
scope of a hostile work environment claim including behavior
al l eged outside the statutory tine period, is permssible for the
pur poses of assessing liability, so long as any act contributing to
that hostile environnent takes place within the statutory period."

Id. at ---, 122 S. . at 2068. See also id. at 2074 ("Provided

that an act contributing to the claim occurs within the filing
period, the entire tinme period of the hostile environnent nay be
considered by the <court for the purposes of determning

liability.").
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| nasmuch as under Morgan the entire period during which
avictimis subjected to a hostile work environnment now constitutes
one  "unl awf ul enpl oynent practice," Morgan supplants our
jurisprudence on the continuing violation doctrine in hostile work
environnment clains, nmaking it no |onger necessary to distinguish
bet ween system c and serial violations. And because the hostile
wor k envi ronnent created by Juhl extended into the statutory peri od
-- i.e., after February 24, 1998 -- Crow ey satisfied the standard
Morgan set forth and therefore was able to pursue her hostile work
envi ronment cl aimbased partially on events that occurred outside
the limtations period.?®
B. New Tria

L.L. Bean argues that in the event we do not grant it
judgnment as a matter of law, in the alternative we should reverse
the district court's order denying it a new trial. L.L. Bean's
bases for a new trial include juror bias, erroneous evidentiary
rulings, and inproper jury instructions. W reject L.L. Bean's

request for a newtrial, as none of its argunents has nerit.

W note that the Supreme Court of New Jersey recently followed
Morgan in construing the New Jersey Law Against Discrimnation to
resolve a statute of limtations question in a hostile
envi ronment continuing violation case without nentioning the
di stinction between systenm c and serial violations, thus
inplicitly holding that the distinction does not matter when
resolving the limtations question. See Shepherd v. Hunterdon
Devel opnental Cr., 803 A 2d 611, 623 (N.J. 2002). W make
explicit under Title VII what the New Jersey court held
inplicitly under the simlar New Jersey | aw.
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1. Juror Bias

L.L. Bean argues that it is entitled to a new tria
because one of the jurors neglected to di scl ose her "possibl e bias”
during voir dire by failing to reveal that she is a |awer
affiliated with the New Engl and Research Institute who not only
represented a fenmale plaintiff in a sex discrimnation suit in
federal court, but also investigates and researches |egal topics
relating to wonen's health and quality of |ife issues. Crow ey
responds that L.L. Bean's charges of "possible bias" are purely
specul ative and that it has not even tried to denonstrate that the
juror's background woul d have affected the outcome of the trial.

To secure a new trial based on a juror's inaccurate
answers during voir dire, "a party nust first denonstrate that a
juror failed to answer honestly a material question on voir dire,
and then further show that a correct response would have provided

a valid basis for cause.” MDonough Power Equip., 464 U.S. at 556,

104 S. C. at 850. When seeking a new trial based on non-
di scl osure of information by a juror during voir dire, however, a
party "nmust do nore than raise a speculative allegation that the
juror's possible bias may have influenced the outcone of the
trial." Dall, 970 F.2d at 969.

L.L. Bean sets forth the following facts and assertions
to support its argunent that the juror failed to disclose her
"possible bias." Following the trial, the juror wote a letter to
the trial judge asking perm ssion to speak with Crow ey's attorney,

explaining that she "found the case to be nobst interesting, in
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parti cul ar because of ny training as a psychol ogi st and ny interest
as a research scientist." After the judge shared the letter with
the parties, L.L. Bean discovered that the juror (1) worked for the
New Engl and Research Institute; (2) investigated and researched
wonen' s i ssues, including topics on wonen's health as well as child
custody in battered-wonen cases; and (3) as a "famly |awer,"
represented a woman in a federal sexual discrimination case.®

On the basis of the foregoing information, L.L. Bean
contends that the juror was di shonest when she failed to disclose
her background after the judge asked the prospective jurors during
voir dire whether they knew "of any reason whatever, whether | have
asked you about it or not why you would have a concern about your
ability to serve as a fair and inpartial juror if you are sel ected
inthis case." Br. of Appellant at 42 (quoting Tr. of Voir Dire at
24) . L.L. Bean insists that if the juror had disclosed her
"research interest in this case" as well as her professional
experience as an attorney in a sex discrimnation case, it would
have successfully challenged her for cause. |d. at 44.

W reject L.L. Bean's argunent for several reasons.

First, notwthstanding its assertions to the contrary, it has not

‘W& are surprised that L.L. Bean was in the dark about the
juror's background until she wrote her letter. 1In this regard,
we point out that in its brief it cites three Maine Suprene
Judi cial Court cases in which it indicated that she "acted as a
famly lawer [representing] wonen in contested fam |y disputes.”
Br. of Appellant at 43. Al three cases resulted in published
opi nions in which her nane appeared as an attorney. Moreover,
the federal sex discrimnation case produced a Westlaw opinion in
whi ch her nane appears as an attorney.
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denonstrated that the juror was dishonest in response to the
court's question. Although L.L. Bean may believe that the juror's
background and experi ence woul d make her biased, it does not follow
that she believed that she could not be a fair and inpartial juror
because of her experiences.

Second, L.L. Bean bases its charge of possible bias on
its assunption that the juror is biased against all nmen and al
enpl oyers because she researched wonen's issues and served as an
attorney sone years ago in a sexual discrimnation suit. W agree
with the district court in its assessnment that "[t]he suggestion
that an interest in wonen's issues naturally correlates to a
di slike for nen and enpl oyers is" unfounded.

Third, L.L. Bean only specul ates as to whether the juror
actually is biased, for it has not "denonstrate[d] actual prejudice
or bias,” Dall, 970 F.2d at 969, but only has all eged "possible
bias." Br. of Appellant at 41. As we have stated previously, the
"' burden of proof nmust be sustained not as a matter of specul ati on,

but as a denonstrable reality.'"” Dall, 970 F.2d at 969 (quoting
United States v. Vargas, 606 F.2d 341, 344 (1st Gr. 1979)).

Therefore, because L.L. Bean has not net the standard for obtaining
a newtrial based on actual juror bias, we will affirmthe district
court's dism ssal of its notion for newtrial based on this ground.

2. Evidentiary Rulings

L.L. Bean contends that the district court nmade several
erroneous evidentiary rulings that entitle it to a newtrial. The

district court, however, did not make an error of |aw or abuse its
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di scretion in any of these rulings, and therefore, we reject L.L.
Bean's request for new trial based on these grounds.

a. Team Leader Hear say

L.L. Bean asserts that the district court erred when it
allowed Crowey to introduce hearsay testinony that her team
| eader, Peter Farley, jokingly referred to Juhl as Crowl ey's
"little stalker" after she reported an incident of harassnment by
Juhl in April 1998. L.L. Bean contends that the court inproperly
allowed the statenent as an adm ssion by a party-opponent under
Fed. R Evid. 801(d)(2), arguing that team |eaders are not
authorized to speak on its behalf, and therefore, "their statenents
cannot be considered within the scope of their agency as an
enpl oyee of L.L. Bean." Br. of Appellant at 46.

L.L. Bean's argunent fails for two reasons. First, the
court did not allow Crowey to introduce the statenent as an
adm ssion by a party-opponent under Fed. R Evid. 801(d)(2).
Rat her, the court concluded that the statement did not constitute
hearsay under Fed. R Evid. 801(c) because it was not offered to
prove the truth of the matter asserted. |In other words, Crow ey
did not offer Farley's comments that Juhl is her "little stal ker"
to prove that Juhl is actually a stal ker; she offered t he statenent
to show that L.L. Bean managenent was aware of Juhl's behavi or

Second, even if the district court had admtted the
statenent as an adm ssion by a party-opponent under Fed. R Evid.
801(d)(2), we doubt that the court woul d have erred. Although L.L.

Bean now nmaintains that team | eaders are not supervisors and are
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not responsible for hiring, firing, or disciplining enployees, L.L.
Bean admtted at trial that teaml eaders are, in fact, supervisors.
For instance, Human Resources nanager Pat Bressette-Long testified
that teaml eaders were part of L.L. Bean's "l eadership." Moreover,
L.L. Bean's job descriptions state that team |eaders are
responsi ble for comunicating and enforcing conpany policies,
mai nt ai ni ng enpl oyee records, naking recommendations on hiring,
delivering disciplinary actions to enployees, and handling
per sonnel i ssues.

b. I nadnmi ssible Lay Opini ons

L. L. Bean next argues that the district court inproperly
all owed Crow ey's witnesses to offer | ay opinions by characteri zi ng
Juhl's conduct toward Crow ey as "stalking.” L.L. Bean describes
these comments as a "drive-by character assassination.” Br. of
Appel | ant at 49.

But Crow ey's witnesses were not the only ones to use the
term "stal king." Human Resources nanager Pat Bressette-Long and
supervi sor David Sinmons used the term "stalked"” in their notes
fromtheir nmeeting with Crowl ey after Juhl broke into her hone.
Moreover, even L.L. Bean's attorneys used the term "stal ked" at
trial, at one point asking Bressette-Long whether supervisor Tim
Marong ever nentioned "whether or not it was his conclusion that
Ms. Crowl ey was being stal ked or that is what [ Crow ey] had said to
him" And in response, Bressette-Long stated that Crowl ey had, in
fact, told Marong that she was being stalked. In the

ci rcunstances, we reject L.L. Bean's argunent on this point.
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c. Non-Wrkpl ace Conduct

L.L. Bean argues that the district court abused its
di scretion in denying its notion in |imne to exclude evidence of
Juhl ' s non-wor kpl ace conduct, such as Crowl ey's encounters with him
at a bar and at the L.L. Bean Christmas party in 1996, his
foll owi ng her honme one night in 1996, and his breaking into her
home in February 1997.7 See Br. of Appellant at 51. L.L. Bean
failed, however, to nake a tinely objection at trial to evidence
relating to Juhl's non-workpl ace conduct. L.L. Bean only objected
to "time-barred" evidence and actually stated to the district court
that the jury "may take into consideration conduct that occurred
of f prem ses in determ ning whet her the conduct at work was hostile
environment." Thus, L.L. Bean invited the ruling of which it now
conpl ai ns.

Assumi ng arguendo that L.L. Bean had preserved its
objection, the district court would not have erred in allow ng
evi dence rel ati ng to non-wor kpl ace conduct. L.L. Bean opines that
it cannot prevent and therefore should not be liable for an
enpl oyee's off-site behavior. Consequently, L.L. Bean believes
that any evidence of non-workplace conduct and interactions is

irrel evant and should be precluded. Courts, however, do perm:t

’L.L. Bean also subnits that the district court erred when it
denied its notion to exclude evidence relating to Juhl's conduct
prior to February 24, 1998. See Br. of Appellant at 51. As
di scussed repeatedly throughout this opinion, however, the jury
was permtted to consider this evidence and hold L.L. Bean |iable
for maintaining a hostile work environnment prior to February 24,
1998, as long as the hostile work environnment extended into the
statutory period.
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evi dence of non-workpl ace conduct to help determ ne the severity
and pervasiveness of the hostility in the workplace as well as to
establish that the conduct was notivated by gender. For exanple,
in O Rourke, we affirmed a verdict in favor of a sexual harassnent
victimwho had offered evidence that she had received crank phone

calls at hone. See O Rourke, 235 F.3d at 724. In this case,

Juhl's intimdating behavior and hostile interactions with Crow ey
out side of work hel p explain why she was so frightened of Juhl and
why hi s constant presence around her at work created a hostile work
envi ronnent .

d. L.L Bean's | nvestigation

L.L. Bean contends that the district court inproperly
excl uded as hearsay certain docunents relating toits investigation
of a confrontation between Crow ey and Juhl on June 23, 1998. L.L.
Bean asserts that a report prepared by team |eader Leo Davis
"paints a very different picture [of Juhl] than the caricature
presented by Crowl ey,"” and the court's exclusion of the report of
the investigation "significantly hanstrung |[L.L. Bean] in
presenting its defense.” Br. of Appellant at 53.

Asi de fromexpl aining howcritical it believes that this
report was to its defense, L.L. Bean does not indicate the reasons
why the district court's exclusion of the docunents was i nproper or
the basis for admtting the docunents. L.L. Bean nentions in its
brief that Davis interviewed wi tnesses to the confrontation as well
as Juhl and Crowey. |If that is the case, L.L. Bean woul d have to

overcome a double hearsay problem for the evidence to be
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adm ssible. See United States v. Reilly, 33 F.3d 1396, 1410 (3d

Cr. 1994). L.L. Bean does not, however, attenpt to find
exceptions to address the multiple layers of hearsay. Moreover,
L. L. Bean does not explain why the information in the report could
not have been elicited through direct testinony rather than through
t he hearsay docunent. Overall, we are satisfied that L.L. Bean has
not denonstrated on appeal that the district court abused its
di scretion in di sall owi ng the document s.

3. Jury Instructions

L.L. Bean's last rationale for requesting a newtrial is
toclaimthat the district court provided flawed jury i nstructions.
See Br. of Appellant at 55-60. It argues that the court gave
erroneous instructions on the elenents of a systemc violation by
failing to make clear that Ctrow ey had to prove that it maintained
a discrimnatory policy or practice relating to hiring, training,
pronotions, firing, and conpensati on.

Even if these jury instructions were flawed legally as
L.L. Bean contends, we conclude that the error was harmess in
l'ight of the Suprene Court's decision in Murgan. As we already
expl ai ned above, Mdrgan elimnates the need for juries to determ ne
whet her there was a system c or serial violation in order to invoke
the continuing violations doctrine and thus to all ow consi deration
of discrimnatory acts that fell outside the limtations period.
The Court explained in Mrgan that "[p]rovided that an act
contributing to the claim occurs within the filing period, the

entire tinme period of the hostile environnent may be consi dered by
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the court for the purposes of determning liability." Mrgan, ---
us at ---, 122 S. . at 2074. Moreover, the asserted error
woul d not have contributed to the jury's finding that the viol ation
was ongoi ng.

Finally, L.L. Bean argues that the district court erred
by refusing to instruct the jury that it nust determ ne whether a
hostil e work environnent existed based on Juhl's behavior at work,
not his non-workplace conduct. See Br. of Appellant at 56. As
with L.L. Bean's challenge to the court's evidentiary ruling
allowing evidence of Juhl's non-workplace conduct, Crow ey
mai ntains that L.L. Bean actually waived its objection by telling
the district court that the jury could "take into consideration
conduct that occurred off premses in determning whether the
conduct at work was hostile environment."

Whet her or not L.L. Bean waived its objection, it is
i nconcei vable to us that the jury could have found L.L. Bean |iable
for maintaining a hostile work environnent by disregarding the
over whel m ng anount of evi dence of Juhl's harassnent on L.L. Bean's
prem ses and instead basing its verdict on the conparatively few
i ncidents involving Juhl's non-workplace conduct. As such, we
conclude that even if it would have been advisable to charge the
jury as L.L. Bean had requested, the district court's refusal to
do so did not affect L.L. Bean's "substantial rights"” and therefore
anounts to nothing nore than harm ess error under Fed. R Cv. P

61. Cgna lns. Co. v. Oy Saunatec, Ltd., 241 F.3d 1, 8 (1st Cir

2001) .

-45-



| V. CONCLUSI ON
For the foregoing reasons, we affirm the order of the
district court denying L.L. Bean's notion for a judgnent as a
matter of law or, in the alternative, a new trial and uphold the

jury verdict in favor of Eileen Crow ey.

Affirmed.
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